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I. Introduction
There were many initiatives inthe global securities, futures, and derivatives markets in 1998,
including new regulations affecting over-the-counter (OTC) instruments, cross-border alliances
between exchanges, significant enforcement activities, and reforms concerning the offering of
securities. This article focuses on developments in established as well as emerging financial
centers.
II. Developments in the United States
A. INRm'aLT

In March 1998, the Securities and Exchange Commission (SEC) issued an interpretative
release concerning the potential application of the U.S. securities laws to the posting of offering
and solicitation materials on World Wide Web sites.' Websites are an inherently cross-border
form of communication. To avoid the registration, offer, and solicitation requirements of U.S.
securities laws, the SEC advised that non-U.S. issuers must implement precautionary measures
reasonably designed to ensure that Internet communications are not targeted to U.S. persons
as defined in Regulation S' under the Securities Act of 1933 (1933 Act). Nonexclusive precautionary measures include: (a) a prominent website disclaimer advising that the offer is directed
*The section on the United States was prepared by Michael Sackheim of Brown &Wood L.L.P., New York.
The section on Canada was prepared by Steven W. Smith, Osler & Hoskin & Harcourt, Toronto. The section
on the United Kingdom was prepared by Joseph K. Hurd II of Linklaters & Paines, London. The section on
Germany was prepared by Solveig Hinsch and Hans-Michel Giesen of Bruckhaus Westrick Heller Lober, Frankfurt
and New York. The section on Switzerland was prepared by Dr. Robert Furter of Pestalozzo Gmuer & Patsy,
Zurich. The section on the Russian Federation was prepared by Brian L. Zimbler, Keith McCue, and Elena
Petrova of LeBoeuf Lamb Greene & MacRae, Moscow. The section on Africa was prepared by Michael R.
Littenberg of Schulte Roth & Zabel L.L.P., New York.
1. See
Statement of the Commission Regarding Use of Intemet Web Sites to Offer Securities, Solicit Securities
Transactions or Advertise Investment, Services Offshore Release No. 33-7516 (Mar. 23, 1998).
2. See17 C.F.R. § 230.901, et seq.(1999).
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only to countries other than the U.S. or to non-U.S. persons, displayed on the same screen
as the offering material or on a screen that must be viewed prior to the offering materials; and
(b) reasonable precautions designed to prevent sales to U.S. persons, induding obtaining offerees'
addresses and telephone numbers prior to the sale.
A non-U.S. issuer's use of a website will not interfere with resales into the United States
by bona fide offshore purchasers who are not part of the selling group, or affiliated with the
issuer or a member of the selling group, and who have no prearrangement with the issuer or
the underwriters relating to the website. A non-U.S. issuer may not use an offshore website
to solicit U.S. persons to participate in a private placement in the United States. Persons who
respond to the website must therefore be excluded from the private placement. On the other
hand, persons who view the website may still participate if they were solicited prior to or
independent of the website. A non-U.S. broker-dealer relying on an exemption from the SEC's
registration requirement, based on its U.S. customers initiating transactions outside of the
United States, should implement appropriate procedures to ensure that its U.S. customers are
not solicited through accessing its website.
To avoid being required to register with the SEC as a national securities exchange, a non-U.S.
exchange that has a website must implement reasonable precautions to prevent a U.S. person
from directingorders to the non-U.S. exchange through the website. Such reasonable precautions
include: (a) a disclaimer that services are not directly available to U.S. persons; (b) disallowing
U.S. persons to trade through the website; (c) requiring traders to identify their residence; and
(d)not providing U.S. persons with indirect access to the non-U.S. exchange through its members
by use of the Internet. A non-U.S. exchange may still use its website for advertising, price
dissemination, or directed orders from non-U.S. persons.
B.

PROPOSED OFFERING REFORMS

In November 1998, the SEC, in its so-called "Aircraft Carrier" Release, 3 proposed for public
comment a series of new rules to modernize securities offerings under the 1933 Act. Among
the proposed reforms are rules that: (a) would revise registration forms for all SEC-registered
securities offerings; (b) permit immediate public offerings by larger "seasoned" issuers without
being required to have a preexisting "shelf' registration; (c)
require a term sheet or prospectus
to be delivered to an investor a specified number of days prior to the making of an investment
decision; (d) increase the scope of liabilities of issuers, directors, officers and underwriters for
communications; (e) require the filing with the SEC of certain communications of issuers and
underwriters; and (P provide greater ease with respect to switching between public and private
offerings. The SEC's proposed reforms arguably will streamline and encourage the registration
ofofferings instead of the private or offshore placement of offerings. Comments on the proposals
were due in April 1999. The proposals have not been warmly received, and it is unlikely that
any changes would be effective prior to the year 2000.
C.

OFFSHORE OFFERINGS BY U.S. IssuERS

In February 1998, the SEC adopted amendments to Regulation S4 that apply principally
to offshore equity offerings by U.S. issuers that file periodic reports with the SEC. Before the

3. See
SEC Release No. 33-7606 (Nov. 3, 1998).
4. See
Offshore Offers & Sales, Securities Act of 1933 Release No. 33-7505, 63 Fed. Reg. 9632 (Feb. 17,
1998).
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amendments, such issuers were obligated to impose restrictions on sales to U.S. persons during
a period of forty days from the commencement of the offering. The SEC believed that the
short forty-day period was facilitating "abuses" of Regulation S by making it possible for
offshore purchasers to hedge or otherwise transfer to the U.S. markets the risk involved in
holding the securities. Accordingly, the amendments increase the relevant period to one year.
In addition, the amendments state that the safe harbor of Regulation S is available in these
situations only where purchasers and distributors agree not to engage in "hedging transactions"
unless the transactions comply with the 1933 Act. The amendments also provide that equity
securities of reporting U.S. issuers are deemed to be "restricted securities" if they are sold in
reliance on Regulation S.
D. OTC DERIvATrns
The debate in the U.S. concerning the regulatory and legal status of over-the-counter (OTC)
derivatives, including swap agreements and hybrid securities, continued throughout the year.
Early in 1998, the Commodity Futures Trading Commission (CFTC) published a Concept
Release' that raised issues with respect to the regulation of OTC derivatives, induding swap
agreements, indexed to the values of commodities or indices, and posed questions concerning
the development of dearing and multilateral transaction execution facilities for swap transactions.6 The SEC, Federal Reserve Board, and Treasury Department, in a joint letter 7 expressed
concerns that the CFTC's action would cause uncertainty concerning the legal enforceability
of OTC derivatives.' Responding to this criticism, Congress passed Section 760 of "The Omnibus
ConsolidatedandEmergency SupplementalAppropriationsAa, "signed by President William Jefferson Clinton on October 21, 1998, creating a "restraint period" until March 30, 1999, during
which the CFTC was prohibited from proposing or issuing any rule, regulation, interpretation,
or policy statement to restrict or regulate activity in certain commodity-indexed hybrid instruments or swap transactions.
Soon after the moratorium concerning CFTC initiatives on OTC derivatives, the SEC took
its own action. Because regulatory requirements do not permit unregistered firms to deal in
the United States in securities-based OTC derivatives transactions that are themselves securities,
U.S. firms had been at a perceived competitive disadvantage compared to non-U.S. entities
and U.S. banks which are excluded from the broker-dealer registration requirement. The SEC
found that many U.S. securities broker-dealers were therefore forced to use non-U.S. affiliates
for their securities-based OTC derivatives activities. In November 1998, the SEC adopted rules
entitled "OTC Derivatives Dealers." 9 The new rules, effective on January 1, 1999, create a
new dass of voluntary SEC registrant, the OTC Derivatives Dealer (OTCDD), which needs
S. See
Over-the-Counter Derivatives, 63 Fed. Reg. 26,114 (CFTC, May 12, 1998).
6. The London Commodity Clearing House filed a petition pursuant to Commodity Exchange Act (CEA)

§ 4(c) in 1998 with the CFTC for the approval of aclearinghouse for swap agreements, to commence operations
in 1999. The petition essentially requests the CFTC to conclude that the clearinghouse is not a futures exchange
and the transactions are not subject to being regulated as futures contracts under the CEA. The CFTC has
requested public comments on the petition. See Petition of the London Clearing House Limited for Exemption
Pursuant to Section 4(c) of the Commodity Exchange Act, 63 Fed. Reg. 36,657 (CFTC, July 7, 1998).
7. See Letter dated June 5, 1998, from SEC Chairman Arthur Levitt, Federal Reserve Board Chairman
Alan Greenspan, and Treasury Secretary Robert Rubin to Vice President Albert Gore, Jr., President of the Senate.
8. See Child Online Protection Act, Pub. L. No. 105-277, 112 Stat. 2681 (1998) (to be codified at 47
U.S.C. § 231).
9. See OTC Derivatives Dealers, 63 Fed. Reg. Y9,362 (SEC, Nov. 3, 1998), wcrrrdat63 Fed. Reg. 63,143
(SEC, Nov. 12, 1998).
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to comply only with minimum reporting requirements, as an alternative to registration as a
fully-regulated securities broker-dealer. OTCDD registration is available to entities that engage
in dealer activities in eligible OTC derivative instruments and meet specified requirements. The
new rules allow (but do not require) a broker-dealer to form a separately capitalized legal entity
to engage in business as a registered OTCDD and deal in both eligible securities and non-securities
OTC derivatives transactions, subject to less burdensome regulatory requirements. The new
structure presumably will enable U.S. OTCDDs to enter into more comprehensive counter-party
netting arrangements through a single entity for the effective management of credit risk.
E. ExcHANGE FuruRas
. With respect to exchange-traded commodity and financial futures transactions, in July 1998
the CFTC requested public comments concerning the placement of non-U.S. futures exchanges'
computer terminals in the United States that would be used for the purpose of trading products
available on these exchanges." The central issue is whether the use of trading terminals in the
United States would require a non-U.S. exchange to be designated and regulated by the CFTC
as a U.S. futures exchange, including requiring the CFTC's approval of its rules and each new
product which may be transacted through the U.S. terminals. The CFTC's staff has previously
approved of the placement of Germany's Deutsche Terminborse's (DTB) screen tradingterminals
in the United States through the issuance of a no-action letter," subject to conditions including
that: (a) DTB members would agree to provide the CFTC with access to their books and
records and the premises where DTB terminals are installed and consent to U.S. jurisdiction
with respect to compliance with the terms of the no-action letter; (b) DTB would comply
with the International Organization of Securities Commissions' "Principles for Oversight of
Screen-Based Trading Systems for Derivative Products"; and (c) DTB would provide the CFTC
with trading volume information and prompt notice of any material changes to any DTB rules
or German laws that would impact the relief provided by the CFTC. In its proposal, the CF'rC
reviewed the procedures in various countries for the approval of the placement of U.S. futures
exchanges' trading terminals, which include formal exemption applications and the existence
of regulatory information-sharing agreements. The CFTC suggested implementing a formal
procedure whereby a non-U.S. exchange would be required to file a petition for an order to
allow the placement in the United States of computer trading terminals. The petition would
need to address issues including product information, relevant rules and laws, compliance
procedures, and ability of U.S. exchanges to place and operate computer terminals in the
petitioner's home country. The CFTC's proposal is pending and the staff is reviewing the
various comments submitted by U.S. and non-U.S. exchanges and others.
F. CROSS-BoRDER ENF oR

ENT

In In re Sumitomo Corporaion,2 the CFTC issued an administrative enforcement order
entered by consent without any admission of wrongdoing by the respondent, finding that
Sumitomo Corporation of Japan (Sumitomo) manipulated the U.S. copper cash and futures
markets in 1995 and 1996. The CFTC found that in the wake of accumulating large losses
10. See Concept Release on the Placement of a Foreign Board of Trade's Computer Terminals in the United
States, 63 Fed. Reg. 39,779 (CFTC, July 24, 1998).
11. See No-Action Request to Permit DTB Screen Trading in the United States, CFTC Letter No. 96-28
(Feb. 29, 1996), ninted at Comm. Fut. L. Rep. (CCH) 26,669.
12. See
CFTC, Docket No. 98-14 (May I1, 1998) repinmd at Comm. Fut. L. Rep. (CCH) 27,327.
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from speculative trading, the principal copper trader for Sumitomo intentionally engaged in a
manipulative scheme in conjunction with a U.S. copper merchant. During 1995 and 1996,
Sumitomo, acting through its agent or agents, established and maintained large and dominant
futures positions in copper metal on the London Metals Exchange (LME) and acquired a
dominant and controlling physical copper position, with the intention of causing copper prices
to reach artificially high levels. The order concluded that Sumitomo, through its agents, intentionally exploited these artificially high prices to profit on the liquidation of its large portfolio of
futures contracts and holdings of LME warrants. The CFTC found that Sumitomo engaged
in a scheme to manipulate the price of copper through actions taken on the LME, which
caused artificially high prices in copper cash and futures markets in the U.S. in violation of
the antimanipulation provisions of the Commodity Exchange Act (CEA). Notwithstanding
that certain conduct by Sumitomo's agents occurred in the United States, the principal basis
for the CFTC's assertion of jurisdiction was the effect that Sumitomo's United Kingdom trading
was believed to have had on prices in the United States. The CFTC order concluded that
"[t]hese effects were certainly readily foreseeable and apparent, and Sumitomo knew... that
this conduct would cause injury in those markets." Sumitomo was ordered to cease and desist
from future violations, pay a civil penalty of 5125 million, and establish a restitution escrow
account of S25 million to compensate potential private claimants.
III. Developments in Canada
A. THE ALLEN ComImnT

REPORT

In Canada, securities regulation is done on a province-by-province basis. The provincial
securities regulators often act together as a group known as the Canadian Securities Administrators (CSA). The CSA has proposed legislation that would result in the creation of a statutory
civil liability regime enabling participants in the secondary securities market harmed by misleading
disclosure in public documents, misleading disclosure in public oral statements, or a failure to
make timely disclosure, to bring an action for damages against the issuer and other responsible
parties, including the issuer's directors and officers.
The amendments would fundamentally change the current statutory regime for liability for
misleading or untimely corporate disclosure in Canada. Under the proposed legislation, liability
would extend to issuers and other responsible parties for misleading disclosure or failure to
make timely disclosure not only in prospectuses and take-over bids (where it currently exists)
but also, for the issuer, in any document that is filed or required to be filed with a securities
commission, with a government or agency under applicable securities or corporate law, or with
any stock exchange under its by-laws, rules, or regulations. In addition to liability for written
disclosure, there will be liability for misrepresentations or omissions made in public oral statements. Purchasers in the secondary market will be deemed to have relied upon any misrepresentation or any failure to make timely disclosure and will have a right of action against the appropriate
parties for damages based on the misleading disclosure or absence of timely disclosure.
While some members of the CSA have recommended to their respective governments that
the proposed legislation be adopted, no provincial government has yet decided to proceed with
the proposed legislation.
B. YEAR 2000
In January 1998, the CSA issued a notice providing guidance to reporting issuers on their
obligations to address the year 2000 issue in continuous disclosure and prospectus documents.
SUMMER 1999
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The notice was sent to all Toronto Stock Exchange listed companies and all companies reporting
on the Canadian Dealing Network. The Toronto Stock Exchange passed a by-law requiring
that material information on the year 2000 issue be disclosed in annual reports. The notice
recommends that a reporting issuer's MD&A include: (i) a discussion of the reporting issuer's
vulnerability to the year 2000 issue; (ii) a description of the reporting issuer's evaluation of
its situation and the plans made to deal with critical systems; (iii) a discussion of the status of
implementation of the plans and the expected timing of completion; and (iv) information about
other costs.
C.

NATIONAL APPLICATION SYSTEM

The CSA has implemented a National Application System for the treatment of applications
for discretionary relief from the Canadian securities legislation. The National Application System
is based on the fact that a regulator in one jurisdiction will rely primarily on the analysis, review
and recommendations of another jurisdiction for certain filings made in more than one Canadian
jurisdiction. This isan important development in Canada as there isno central securities regulator.
Each of Canada's ten provinces and its two territories has its own securities regulator.
Under the National Application System, an application for exemptive relief is drafted based
on the legislative requirements of the principal jurisdiction. This application, with the applicable
fees, is sent to the principal jurisdiction, with copies of the application sent to each jurisdiction
in which relief is required. The principal jurisdiction will then review the application, communicate with the applicant and take comments from participating jurisdictions. The principal jurisdiction will issue a decision document on behalf of itself and the other jurisdictions which have
agreed to the decision. The main advantage of the National Application System is that the
applicant only has to communicate with the principal jurisdiction.
D.

SEDAR-MANDATORY

ELECTRONIC FiLINGs

The securities commissions in every province of Canada have implemented the System for
Electronic Document Analysis and Retrieval (SEDAR), a computer system that provides for
the transmission, receipt, acceptance, and dissemination of documents filed with the securities
regulatory authorities in electronic format. The system also facilitates electronic payment of
fees. SEDAR applies to all domestic issuers and requires them to submit virtually all of their
securities filings in electronic format. The list of filings include continuous disclosure documents,
prospectuses, annual information forms, and other securities documents.
E.

INTERiM REPORT OF THE MINING STANDARDS TASK FORCE

(MSTF)

In the wake of the Bre-X gold mine controversy, the MSTF was formed in April 1997 by
The Toronto Stock Exchange and the Ontario Securities Commission to examine the need
to set standards for mineral exploration and mining companies as to how exploration programs
should be carried out and the results thereof reported and disclosed.
On June 5, 1998, the MSTF issued its Interim Report entitled "Setting New Standards:
ProposedStandardsfor PublicMineralExploration and Mining Companies. "The MSTF expressed
concern with respect to three main areas relating to the Canadian mineral exploration and
mining business: the lack of regulatory standards for conduct of field practices; the diversity
in number and type of methodologies for reporting exploration results, resources, and reserves;
and inadequate funding for regulatory oversight and law enforcement.
In August 1998, a new National Instrument was proposed which would have the effect of
consolidating and expanding the current disclosure and reporting requirements for Canadian
VOL. 33, NO. 2
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mineral exploration and development and mining properties. This proposed instrument establishes standards for all oral and written disclosure made by or on behalf of an issuer involved
in the mining business which is reasonably likely to be made available to the public.
F. MuruAL

FUND SALES PRACTICES

RuLt

On May 1, 1998, a new rule came into force in Ontario, British Columbia, and Alberta
that restricts certain sales practices between mutual fund management companies and distributors. The rule is based on the current Code of Sales Practices of the Investment Funds Institute
of Canada. Subject to certain exceptions, the rule prohibits the payment of money or the
provision of non-monetary benefits to a representative of a participating dealer or to a participating dealer itself. The rule also prohibits the payment of bonus commissions to dealers, requires
that the prospectus of a mutual fund contain complete disclosure of commissions paid and
other permitted incentives given to dealers, and requires prospectus disclosure and separate
written point of sale disclosure of any equity interests that may exist between a member of a
mutual fund organization and a participating dealer.
G.

INvEsTmENT DEALERS' ASSOCIATION OF CANADA AND THE TORONTO SToCK EXCHANGE
PROPOSED RuLEs ON CoNFLICTS OF INTEREST

The Investment Dealers' Association, The Toronto Stock Exchange, as well as other provincial
securities commissions, formed a working group to implement the recommendations made by
the joint Securities Industry Committee on Conflicts of Interest (Committee). The Committee
produced a report making several recommendations for rule changes. The report's recommendations addressed the purchase and sale, trading and underwriting of private placement securities.
The Committee examined the current rules, provincial legislation, and the common law, and
came to the conclusion that the current rules were insufficient in addressing conflicts of interest.
These rules impose obligations such as the duty to act in the client's best interest and to
recommend suitable transactions to the client. Provincial securities legislation requires an independent underwriter where a securities dealer is in a position of influence and also requires
disclosure to clients and the public when an issuer is a related issuer. There is also a common-law
duty on the salesperson to act in good faith and put the client's interests ahead of his or her
own. The Committee's report has made recommendations to address perceived 'gaps' in regulation relating to emerging companies. These gaps have resulted in several incidents where brokers
appear to have acted against their client's best interests. The Committee's recommendations
have not yet been implemented.
H.

ONrARIo SEcuRrrEs CoMMISSION DAFr RuLE AND DRAFT POLICY ON

Ovza-THE-CouNTiR

DERvATrVES

In November 1996, the Ontario Securities Commission issued a draft rule and companion
policy entitled "Over-the-Counter Derivatives," which set out the proposed regulatory regime
for OTC derivatives in Ontario. It exempts some OTC derivatives transactions entirely from
the provisions of the Ontario Securities Act (Act), while exempting the remainder from only
the prospectus and registration requirements, in some cases upon compliance with certain
disclosure and registration rules. The draft rule applies to OTC derivatives, which are defined
as options, forwards, or contracts for differences whose governing agreement is customized,
in which creditworthiness of the counterparty is a material consideration, and which are not
entered into or traded through an organized market.
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The draft rule creates three classes of OTC derivatives transactions: (i) exempt transactions,
to which the act will not apply; (ii) Qualified Party transactions, to which the prospectus and
registration requirements of the act will not apply; and (iii) other OTC transactions, to which
prospectus and registration requirements of the act will apply unless the non-qualified party
enters into the transaction through an OTC derivatives dealer and is provided with a generic
Risk Disclosure Statement for OTC derivatives.
The spectre of OTC derivatives transactions constituting securities for purposes of the Act
resulted in the Ontario Securities Commission receiving a number of comments on its draft
rule and policy. In light of this reaction, the Ontario Securities Commission amended its policy
on "Over-the-Counter Derivatives" and republished it for further comment in December 1998.
The republished draft rule and policy are subject to comment until February 1, 1999 and,
accordingly, have not yet been implemented.
IV. Developments in the United Kingdom
Four of the more important legal and regulatory developments affecting the securities and
derivatives markets within the United Kingdom attracting attention in 1998 were: (i) the
proposal and subsequent adoption of Amendment 13 to the Listing Rules (Amendment 13)
of the London Stock Exchange (LSE); (ii) the publication and distribution of the draft Financial
Services and Markets Bill (Draft Bill) by Her Majesty's Department of the Treasury (HM
Treasury); (iii) the publication by the Financial Services Authority (FSA) of a detailed note
concerning changed capital requirements for credit derivatives; and (iv) the creation of a panEuropean equity market alliance between the Deutsche Boerse in Frankfurt and the LSE, which
opened for business on January 4, 1999.
A.

AMENDMENT

13

TO THE

LSE LISTING RuutS

On December 29, 1998, the LSE, which is the principal listing authority in the United
Kingdom, distributed Amendment 13, which went into force on January 11, 1999.
Amendment 13 sets out a number of changes, adopted to track more closely the underlying
principles and objectives of the LSE, namely: (i) to ensure that an appropriate level of regulation
is applied to all companies listed on the LSE; (ii) to increase the emphasis on disclosure-based
rules without compromising investor protection; (iii) to re-evaluate the listing rules in light of
developments in the marketplace and practice of other regulators; (iv) to ensure that the rules
are dear, concise and readily understandable; (v) to minimize duplication and overlap between
the listing rules and legislation or other regulations applicable to listed companies; (vi) to allow
for greater flexibility in the application of the listing rules whenever appropriate; and (vii)
to explain the application of the listing rules through the issuance of guidance notes where
appropriate. 3
Changes of particular note in Amendment 13 are those that affect the roles of sponsors and
listing agents, the methods of bringing securities to the listing and revised disclosure information
about related interests of directors and senior management of companies seeking listing on the
LSE. Amendment 13 also sets out a completely new system of shelf registration, which streamlines the issuing process for companies already listed on the LSE. The changes to the listing
rules also affect overseas companies with London listings.
Proposed Changes to the Listing Rules, consultative document published by the UK Listing Authority,
13. See
London Stock Exchange, Sept. 1998, at 5.
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Chapter 1, dealing with compliance with and enforcement of the rules, has been amended
to provide for a notice period to shareholders of companies wishing to delist from the [SE.
Chapter 2, concerning the responsibilities of a sponsor and listing, has been amended to
require sponsors to submit a "confirmation of independence" form, which: (i) states that no
member of a sponsor team acting for a particular client holds any interests in the securities of
that client; (ii) darifies the types of interest held by a sponsoring firm in client companies which
require disclosure; and (iii) provides that no director, partner or employee of a sponsor firm
who sits on a client company's board has been or will be involved in the sponsor activities
for that client. In addition, a sponsor is now required to provide to the [SE any information
known to him that the [SE would reasonably require for the purpose of verifying whether
the listing rules are being and have been complied with by the sponsor or the issuer. Sponsors
must also confirm that all matters known to them which should be taken into account by the
[SE in considering the particular application have been disclosed in the listing particulars or
otherwise in writing to the [SE.
In the amendment to Chapter 3, dealing with the methods of bringing securities to listing,
the [SE leaves intact the basic requirement for new applicant companies to have an independent,
revenue earning business for at least three years. However, the [SE recognizes that companies
that do not satisfy the basic conditions, for example high-technology companies and cross-border
joint ventures, may in certain circumstances be appropriate candidates to be admitted to listing.
This new approach is expected to facilitate high technology companies with fewer than three
years' operating history coming to the market, provided that the [SE "is satisfied that such
admission is desirable in the interests of the applicant and investors and that investors have
the necessary information available to arrive at an informed judgment concerning the application
and the securities for which listing is sought."' 4 Full disclosure must be made in the listing
particulars of the existence of any "controlling shareholder" and how the company is satisfied
that it is capable of carrying on its business independently of, and at arm's length from the
controlling shareholder.
Finally, in Chapter 5, the [SE has initiated a shelf registration system allowing an issuer
that has been listed on the [SE for at least twelve months to publish, on an annual basis, a
shelf document containing similar information presently required in listing particulars. If, at
any time during the twelve-month period following publication of the shelf document, the
issuer wishes to issue and list some further shares, all that is necessary to complete the issuance
is the publication of a short issue note containing information required to complete and update
the shelf document. Similar shelf registration systems already operate in the United States,
Canada, Japan, France, Spain, and Belgium. The [SE plans to publish a guide in early 1999
to assist issuers and their financial legal advisers with the procedures involved in the shelf
registration system.
B. PROPosED FiNANcIAL SERvicEs

AND MARTmS

BiLa

On July 30, 1998, HM Treasury published the draft bill for consultation by interested
parties. " If passed by Parliament, the draft bill "will, by creating a single regulator with a single
authorization process, a single compensation scheme, a single ombudsman, and a single appeals

14. Note to Subscribers to the Listing Rules, amend. 13, London Stock Exchange, Dec. 29, 1998.
15. See The Financial Services and Markets Bill: A consultation document, HM Treasury, July 30, 1998
[hereinafter Draft Bill].
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tribunal, reduce the amount of regulation whilst at the same time provide for greater accountability" in the United Kingdom's financial services industry. 6 As initially written, the draft bill
charges the FSA, the principal financial services regulatory body in England,17 with a number
of statutory objectives 8 and gives the FSA broad enforcement powers and functions, ranging
from public statements about misconduct to unlimited fines on firms and individuals, lifetime
bans and withdrawal of permission for authorizations, to enable the FSA to pursue the statutory
objectives."
The contentious issues relating to the draft bill center on three key areas: the definitions of
two new offenses, namely (i) "financial promotion" (Clause 17 etseq. of the draft bill) and
(ii) "market abuse" (Clause 56 et seq. of the draft bill), and (iii) the broad scope of the enforcement
powers granted to the FSA as the sole regulatory watchdog in the United Kingdom. As drafted,
the new offense of financial promotion has a much wider scope than the existing investment
advertisement regime under section 57 of the Financial Services Act 1986 (Section 57). To
avoid committing the offense of financial promotion, a person must not communicate or cause
to be communicated: (i) an invitation to engage in "investment activity;" or (ii) information
that is intended or might reasonably be presumed to be intended to lead directly or indirectly
to engagement in such activity unless he is authorized or the communication is approved by
an authorized person.2" "Investment activity" is defined as either (i) entering or offering to enter
into an agreement, the making or performance of which constitutes a "controlled activity,"'" or
(ii) exercising any rights conferred by an investment to acquire, dispose of, underwrite, or
convert an investment.22 The only limit on the FSA's jurisdiction isthat contained in clause 17(2),
which says that communications originating outside the United Kingdom only are construed to
be investment activity if they are "capable of having an effect" in the United Kingdom, regardless
of whether the effect was intended. Critics of the draft bill contend that this would catch
communications that never entered the United Kingdom and were never intended to do so.
Under section 57, an investment advertisement is only caught if it is issued in the United
Kingdom and, as a result, advertisements sent from and received only in countries other than
the United Kingdom are not caught.
The new offense of market abuse is defined as behavior that which (i) occurs in relation to
"qualifying investments" traded on a market and (a) is based on information unavailable to
inform participants in the market who are unaware of the behavior but which, if available to
them, would be likely to be regarded by them as relevant in deciding whether or not to enter
into transactions involving investments of that kind; (b) is likely to give such participants a
mistaken impression as to the supply of, demand for, or as to the price value of, an investment
of that kind; or (c) is likely to distort the market as far as it relates to investments of that kind;

16. Chief Secretary of the Treasury Stephen Byers, Speech to the Corporation of London Finance Committee
Annual Dinner (Nov. 26, 1998), inHM Treasury Press Release 201/98, Nov. 26, 1998.
17. The FSA was created in 1997 through the merger of nine regulatory bodies.
18. As stated in Clause 2(2) of the Draft Bill, these objectives are: (i) maintaining confidence in the financial
system, (ii)promoting awareness of the financial system, (iii) securing the appropriate degree of protection for
consumers, and (iv) reducing the extent to which it ispossible for business carried on by regulated persons to be
used for purposes connected with financial crime. Draft Bill d. 2(2).
19. See HM Treasury Press Release 217/98, Dec. 22, 1998.
20. Draft Bill d. 17(1).

21. "Controlled activity" means activity prescribed by the Treasury and relating to investments that are so
prescribed. Draft Bill c. 18(1). "Investments" includes any assets, right or interest. Draft Bill d. 18(4).
22. SeeDraft Bill c. 17(6).
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and (ii) is likely or would be likely to damage the confidence of such participants that the
market is a true and fair market.23
Finally, the draft bill grants the FSA extremely broad enforcement powers, inter alia: (i) to
investigate and compel the giving of evidence;24 (ii)to impose disciplinary sanctions on authorized
persons, including financial penalties, public censure, and public statements;" (iii) to impose civil
penalties for market abuse;" and (iv) to prosecute for insider dealing and market manipulation. 7
Following the dose of the comment period in 1999, the bill will be submitted to Parliament
for its consideration and is expected to be adopted in some form in early 2000.
C.

CAPrrAL REQUIREMENTS FOR CREDIT DERIVATIVES

OnJuly 22, 1998, the FSA distributed a report setting out its conclusions on the appropriate
regulatory capital treatment of credit derivatives. The new policy supersedes the interim capital
requirements published in 1996 and applies to all banks incorporated in the United Kingdom
that use credit derivatives as either protection buyer or protection seller. The new policy also
applies to securities firms and finance houses regulated by the Securities and Futures Authority."
The revised rules enable banks and firms to employ more differentiated capital requirements
than allowed for in 1996. In addition, the regulatory treatment of banks and securities firms
will become more equitable, as banks are now allowed to be more flexible over their treatment
of credit derivatives as solely "banking" or solely "trading" products. The revisions to the
regulatory capital treatment of credit derivatives are focused in three areas: banking book
instruments (which apply to banks only), trading book instruments (applicable to both banks
and securities firms), and instruments on the banking book/trading boundary.
D.

FRANKFURT-LoNDON STOCK EXCHANGE ALLIANCE

On July 7, 1998, the [SE and Germany's Deutsche Boerse signed a Memorandum of
Understanding to form a 50:50 strategic alliance, thus bringing the two exchanges one step
closer to forming a pan-European stock exchange. By November 1998, the Paris, Amsterdam,
Brussels, Madrid, Milan, and Zurich Stock Exchanges announced that they were joining the
London-Frankfurt alliance. This link up is widely expected to facilitate the creation of a unified
stock market in late 2000. Under the London-Frankfurt accord, which became effective on
January 4, 1999, trading in German company shares moves to Frankfurt and trading in United
Kingdom-listed companies now takes place in London.
V. Developments in Germany
In 1998, two major pieces of legislation which are of importance for the German capital
market came into force: (1)the 6th Amendment to the German Banking Act; and (2) the 3rd
Financial Market Promotion Act. Further, the Control and Transparency Act dealing with
stock corporations was enacted, setting a legal basis for stock option plans and liberalizing share
23. See Draft Bill d. 56.
24. See Draft Bill dis. 96-106.
25. See Draft Bill
cs. 135-141.
26. See Draft Bill cls. 56-66.
27. See Draft Bill cds.215, 216.
28. Se BANKs & BuILDiNG Soclmris DrvtsION, FSA, BAN JNG SUPERVISORY
Poucv GuMELsuNES, chap. on
credit derivatives (1998). See also Securities and Futures Authority, Board Notice 482 (amending Board Notice
414 (Apr. 1997)).
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buybacks. Most notable among the further legal and regulative developments are the regulations
concerning the introduction of the Euro. Three relevant court decisions have been published
in 1998 dealing with insider trading, futures, and warrants. Changes regarding the German
exchanges concern the introduction of the first commodities exchange in Germany and the
formation of the German/Swiss futures exchange Eurex.
A.

THE 6TH AMENDMENT TO THE GERmsA

BANrmNG Acr

The 6th Amendment to the German Banking Act is part of the Act Implementing EU
Directives for the Harmonization of Banking and Securities Supervisory Legislation which passed
the German Parliament on October 22, 1997.29 The Act implemented three EU Directives:
the EU Investment Services Directive (ISD), the Capital Adequacy Directive (CAD), and the
Post-BCCI-Directive. The act came into force with respect to a few sections in October 1997,
whereas most provisions became effective on January 1, 1998. The capital adequacy and large
credit provisions came into force on October 1, 1998.
The list of services defined as banking business in the German Banking Act' and therefore
indicating credit institutions that require a banking license, has been amended and extended
by broadening the term "deposit business." The traditional securities business is extended to
the purchase and sale of "financial instruments" in the name of the bank for the account of
others (financial commission business). The payment cards business, the underwriting business,
and the network money business are introduced as new banking business. The new definition
of "financial instruments'' will, in connection with the definition of financial commission
business and underwriting business, considerably extend financial markets supervision, in excess
of ISD requirements. "Financial instruments" within the meaning of the German Banking
Act will be securities, money market instruments, foreign exchange or calculation units and
derivatives.
In order to implement the financial services activities listed in ISD and, in addition, to regulate
the "grey market," the new category of financial services institutions has been introduced.
Such institutions are submitted to largely the same degree of banking supervision and licensing
requirements as already applicable to credit institutions before the enactment of the 6th Amendment of the German Banking Act (KWG)." Financial services institutions are defined as enterprises which, without being credit institutions, perform "financial services" for others on a
professional basis, whereas financial services shall be investment intermediary business, transaction intermediary business, financial portfolio management, own account trading, third country
deposit intermediary. business, financial transfer business, and currency trading business."
The "European Passport" makes it possible for deposit banks or financial services firms
having their seat in another member state to engage in Germany in all banking business
(except the investment fund business) and in all financial services either through a branch
or in the form of cross-border services without a license from the German Federal Banking
Supervisory Authority if the enterprise has been licensed by the competent authority of
its home state, the types of business engaged in are covered by that license, and the enterprise

29. SeeFederal Law Gazette, (BGBI. 1S.1518).
30. SeeGesetz uber das Kreditwesen (KWG) § 1(1), v. 1961 (BGBI. IS.881) (amended 1994).
31. KWG § 1(11).

32. Credit institutions having a full banking license will also be entitled to engage in financial services. See
KWG § 64e(l).
33. SeeKWG,§ l(la).
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is supervised by the competent home state authorities according to the standards set by
the European Union."
Certain organizational requirements have been established by the newly inserted § 25a KWG,
which requires institutions to maintain suitable risk control measures and financial controlling, an
appropriate organizational structure, an appropriate internal control system, and comprehensive
transaction documentation which has to be retained for six years. Furthermore, outsourcing
of functions that are essential for the performance of banking business or financial services
must not prejudice the proper performance of the relevant business, the proper management
and control of the management of the institution, and the rights of inspection and control of
the Federal Banking Supervisory Commission (BAK). Any institution that intends to outsource
such functions must make a notification to BAK and Deutsche Bundesbank."
The rules on representative offices have been tightened insofar as representative offices of
foreign credit institutions or financial services institutions may only be opened or continued
if the institution has a license for the conduct of such businesses in its home state, the business
is in effect exercised in the home state, and the central administration is resident in the home
state. Furthermore, the establishment
of representative offices requires prior notification to
6
BAK and Deutsche Bundesbank.3
B.

THE 3RD FiNANci.L MARKET PROMOTION

Acr

The 3rd Financial Market Promotion Act came into force on April 1, 1998." 7 The act
endeavors to improve the capital market access and in particular the stock market access especially
for issuers of securities.
The act reduces the statute of limitations with respect to prospectus liability from five to
three years38 and the statute of limitations for negligence in connection with the rendering of
investment advice from thirty to three years." Furthermore, the act deregulates the listing
procedures, in particular for admissions to the so-called regulated market segment, by facilitating
changeovers from the regulated market to the official quotation segment,' and by granting
certain exemptions from the obligation to issue a so-called "enterprise report" which is a kind
of prospectus.41 The act also provides for the acceptance of umbrella prospectuses for medium
term note programs42 and foreign language prospectuses for foreign issuers under certain condi-

34. See KWG § 53b(1); please note that under KWG § 53b(3), passported entities performing banking or
financial services through a branch are also supervised and must comply with specified requirements. Passported

entities engaging incross-border banking or financial services without establishing a branch are subject to requirements or supervision of control over illegal banking practices, information of customers on availability of deposit
protection, and certain enforcement powers of BAK.
35. The BAK has issued a draft circular on its interpretation of the outsourcing regulations onJuly 13, 1998.
The Federal Securities Trading Supervisory Authority has also presented its interpretation of § 33(2) of the
German Securities Trade Act concerning outsourcing by securities services firms in a circular (8/98) directed to
financial and banking associations in Germany. Even though § 33(2) Wertpapierhandelsgesetz (WpHG) contains
identical wording as the outsourcing provision of § 25a(2) of the KWG, the BAWe takes a more flexible approach
than the BAK.
36. See KWG § 53a.
37. See Federal Law Gazette, v. 27.3.1998 (BGBI. I .529).
38. See Brsengesetz (BrsG) § 47 (German Stock Exchange Act).

39. See WpHG § 37a (German Securities Trade Act), v. 26.7.1994 (BGBI. I S.1749).
40. See Borsenzulassungs-Verordnung (BtrsZulV) § 45(4) (German Exchange Admission Regulation), v.
15.4.1987 (BGB1. I S.1234).
41. BWrsG § 73(2).
42. See VerkProspG § 10.
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tions,4" implements legal provisions for delisting," facilitates ad hoc disclosures for foreign
issuers, 45 and reduces the time period between publication of listing prospectuses and listing
of the securities from three days to one day."
Furthermore, the act is aimed at strengthening investors' confidence in the integrity of the
securities markets by introducing substantive review by the Federal Securities Trading Supervisory Commission (BAWe) of selling prospectuses for securities that shall not be listed on a
German regulated market, the limitation of prospectus exemptions for certain governmental
issuers,4 ' the implementation of a prospectus requirement for exchange offers into unlisted
securities, 4' and the authorization of the BAWe to prohibit unfair advertising practices.'0
The act also provides for amendments of the Investment Companies Act. Several new types
of investment funds, such as funds of funds, retirement funds, and dosed-end funds, are now
allowed. Business opportunities for already authorized investment funds, in particular for securities funds, have been expanded through authorization of stock index linked funds and fixed-term
equity funds as well as modernization of the use of derivative instruments by funds and permission
to consolidate liquid assets of one or more securities funds in money-market funds. The law
also contains new flexible provisions on the maintenance of liquid assets with credit institutions
other than the fund's custodian, margin collateralization for OTC currency futures, securities
lending, and use of repurchase agreements by funds.
C.

THE CoNTROL AND TRANSPARENCY

Acr

The Act on Control and Transparency of Companies" passed the German Parliament on
April 27, 1998. The act" intends to improve certain corporate governance deficiencies of
German stock corporations by strengthening the control function of the supervisory board of
German stock corporations. The supervisory boards of listed stock corporations are required
to meet at least twice per half year while those of other corporations should meet at least once
per quarter." The position of the chairman of the supervisory board shall be counted twice
against the threshold of not more than ten positions as member of a supervisory board per
person. 4 The management board of German stock corporations shall have an express obligation
to provide for adequate risk management and internal control of its companies." Existing6
multiple voting rights as well as voting rights' limitations in German listed stock corporations
shall be phased-out.
The act establishes a legal basis for conditional capital increases for stock option plans, requiring
a specific authorization of the shareholders meeting which must detail certain conditions of

43. SeeBrsG § 40a(l); B6rsZulV § 13(I), v. 15.4.1997 (BGBI. I S.1234); VerkProspV § 2(1) (Selling
Prospectus Regulation).
44. See B6rsG. § 43(4).
45. See WpHG § 15(2), v. 26.7.1994 (BGB1. I S.1749).
46. See BtrsZulV § 52(1) v. 15.4.1987 (BGB1. 1 S.1234).
47. Set WpHG § 8 d seq., v. 26.7.1994 (BGBI. I S.749).
48. See VerkProspG Amendment § 3.
49. VerkProspG Amendment § 4(1) no. 7.
50. VerkProspG § 8.
SI. Federal Law Gazette, v. 30.4.1998 (BGB1. I S.786).
52. The following changes refer mainly to amendments of the Stock Corporation Act.
53. Aktiengesetz (AktG) § 110(3) (German Stock Corporation Act), v. 6.9.1965 (BGBI. I S.1089).
54. AktG § 100(2).
55. AktG § 91(2).
56. Sentence two AktG § 12(2) has been abolished accordingly. AktG § I 341) has been amended.
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the plan, such as the distribution of rights between management and employees, exercise
conditions, and minimum waiting periods for exercise of no less than two years."
In addition, the act liberalizes share buybacks. German stock corporations may now repurchase up to ten percent of the outstanding stock subject to authorization of the shareholders
meeting and strict observance of equal treatment of shareholders." The act restricts the exercise
ofproxy voting rights by banks by requiring banks to exercise proxies in the relevant shareholders'
interest. The act establishes internal rules preventing conflicts of interests, which shall be supervised by a specially-designated member of the management board of the bank; further, banks
will have to 9disclose certain potential conflicts of interests as a major shareholder or as an
underwriter.'
D.

FuRTHER LEGAL AND REGULATIVE DEVELOPME TS

The Act on the Introduction of the Euro (EuroEG)60 was passed by the German Parliament
on June 9, 1998. It facilitates the introduction of the Euro as Germany's currency as from
January 1, 1999. According to article 1, EuroEG, the discount rate of Deutsche Bundesbank
is replaced by a new base interest rate. The German Stock Corporation Act and the Act on
Limited Liability Companies are amended to allow the use of the Euro for the denomination
of a company's share capital and shares in Euro already for the transitory period beginning
January 1, 1999. As ofJanuary 1, 1999, German companies may prepare their annual accounts
in Euro instead of DM. Stock exchanges may quote prices for securities in Euro as ofJanuary
1, 1999. The law provides for a detailed legal basis for the redenomination of DM bonds and
bonds in other participating member states' currencies issued under German law into Euro.
The Act on the Admission of No-Par Value Shares' facilitates the changeover to the Euro
by German stock corporations by allowing stock corporations to have no-par value shares.
EffectiveJanuary 1, 1998, the prohibition in the German Currency Act against the denomination of contracts in a foreign currency, which was already subject to numerous exceptions, is
repealed. The prohibition against indexing of contract obligations contained in the German
Currency Act is repealed, but replaced by new provisions on indexing in the so-called Price
Information Act. The new provisions generally exempt capital markets from indexing prohibitions, but remain quite restrictive regarding other indexifig practices.
On July 10, 1998, the BAK issued a draft circular directedto all credit and financial services
institutions concerning the treatment of credit derivatives under the capitalization rules of §§
10 and lOa KWG. Once promulgated, the circular shall provide for a preliminary basis on
which the BAK will consider risk reducing effects of credit derivatives until an internationally
coordinated approach has been achieved. The BAK considers three basic types of credit derivatives-namely, total return swaps, credit default options/credit default swaps, and credit-linked
notes-and advises that substantive deviations from the products described in the circular will
have to be discussed with the BAK in order to achieve risk reducing effects.
On August 11, 1998, the BAWe issued an announcement relating to ad hoc disclosure
obligations of foreign issuers of securities listed on a German stock exchange with respect to

57.
58.
59.
60.
61.
62.

AktG §§ 192(2) no.3, 193 (2) no.4.
AktG § 71(l) no.8.
AktG §§ 125 (1), 128, 135.
Federal Law Gazette, v. 15.6.1998 (BGBI. I S.1242).
Federal Law Gazette, v. 1.1.1998 (BGBI. I S.590).
The act was approved by the Federal Diet on March 25, 1998.
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price sensitive information under § 15 WpHG.63 Before the announcement all issuers had first
to inform the BAWe and the stock exchanges where their securities are listed about price
sensitive information that they intend to publish in the form of an ad hoc disclosure; the
BAWe will now permit issuers who have their registered offices outside Germany to effect
the notification to the stock exchanges and to the BAWe simultaneously with the publication
of the ad hoc disclosure notification.
The rules and regulations for "NcucrMarkt" (the market segment for high growth companies
at Deutsche Borse AG) have been tightened in 1998 in order to maintain Nuer Markt as a
quality segment. Admission to Neuer Markt now requires at least two designated sponsors
under contract instead of one." Also, companies seeking admission to Neuer Markt must make
a presentation of the company before submitting the application for admission.
E.

RELEvANT CouRT DEcISIONS IN

1998

The Superior Administrative Court of the State of Hessen 6' confirmed the Administrative
Court of Frankfurt in its opinion that a potential tippee could not refuse disclosure of the
name of the primary insider on the basis of the argument that the information conveyed should
be qualified as a "rumor" and not as "inside information." In the case at issue, plaintiff had
received a telephone call from another person who allegedly told him that he had knowledge
of a purported takeover offer by Krupp AG to the Thyssen shareholders. Plaintiff refused to
disclose the name of the insider based on the argument that the information was only a rumor
and did not have the quality of a fact. The court refused to draw that distinction. In its view,
"insider facts" cannot be distinguished from rumors with a factual content, but only can be
distinguished from personal opinions.
On April 21, 1998, the German Federal Supreme Court rendered an important decision
concerning the recognition and enforceability of foreign judgments concerning so-called stock
exchange futures transactions." Where German investors had engaged in financial futures
transactions with foreign broker-dealers and validly submitted to the foreign law and the jurisdiction of a foreign court, the enforceability of a judgment against the German investor rendered
by the competent foreign court could in the past still be barred by the argument that foreign
law did not provide for the same level of protection of investors against risky financial futures
transactions as German law, in which case recognition and enforceability of such foreign judgements could violate German public policy (ordre public). The court now holds that with the
change of law on financial futures transactions in the German Exchange Act in 1989 the German
legislator has recognized the desirability of also allowing German investors to conclude financial
futures transactions provided they are adequately advised of the risks of such transactions. Due
to such change, the previous case law that counted the relevant protective provisions of German
law among those provisions belonging to the German ordre public shall no longer apply.
In two decisions of 1998, the Federal Supreme Court of Germany67 has ruled that the
purchase and sale of covered warrants qualifies as a stock exchange futures transaction. This

63. Federal Law Gazette, v. 9.9.1998 (BGBI. I S.13458).
64. Neuer Markt Rules and Regulations, § 4 (1998).
65. Superior Administrative Court of Hessen-8 TZ 98/98 = Der Betrieb 1998, 1995 et seq.; AG 1998,
436 et seq.
66. WM 1998, 1176.
67. WM 1998, 1281 concerns basket warrants; WM 1998, 2367 deals with range warrants.
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is important because in the case that the sale and purchase of the warrants is considered not
to be a stock exchange futures transaction, performance is enforceable only if the transaction
serves a valid economic purpose (e.g., hedging of a risk). If it does not serve a valid economic
purpose, the party who has not yet fulfilled its obligation can refuse to do so by raising the
so-called "difference objection" or "game objection" of §§ 762, 764 of the Civil Code (BGB).
F.

CHANGES REGARDING THE GERMAN EXCHANGES

The first German commodity futures exchange has been established in Hannover. The
Commodities Futures Exchange is a full electronic exchange connected to members in and outside
Germany. The exchange is subject to stock exchange supervision of the State of Niedersachsen.
Another development with respect to German exchanges concerns the introduction of new
market segments. The German Stock Exchange has announced its plans to establish a further
quality segment for small caps, the so-called SMAX, which shall provide a trading platform
for small caps which fulfills the high standards set out by Deutsche B6rse AG. SMAX shall
start in April 1999.
VI. Developments in Switzerland
A.

STOCK EXCHANGE STATUTE PROVISIONS RELATING TO DIscLst

OF SHAREHOLDINGS AND

PUBLIC TAKEovER OFE

As of January 1, 1998, as the last step of the implementation process, the provisions of the
Stock Exchange Statute relating to disclosure of shareholdings and regulation of public takeover
offers came into force. Parts of the Stock Exchange Statute had already been enacted in 1997.
Those provisions related to the authorization, regulation and supervision of stock exchanges
and securities dealers, provisions on the supervisory powers of the Federal Banking Commission,
provisions dealing with the authorization of foreign stock exchanges and foreign securities
dealers in Switzerland, international administrative assistance, and professional secrecy.
The provisions enacted in 1998 provide for a disclosure obligation of shareholdings in listed
companies and regulate takeovers. The provisions on takeovers are influenced by the London
City Code on Takeovers and Mergers and the EU's original proposal for a thirteenth directive
on takeovers and other general bids. The Swiss provisions replaced a self-regulating instrument
of the Swiss Exchange, the Takeover Code, which was adopted in 1989.
Whoever directly, indirectly, or in concert with others, acquires or sells for its own account
shares in a Swiss corporation whose equity securities are at least partly listed in Switzerland
and thereby attains, falls below or exceeds 5, 10, 20, 331/3,50, or 661/3 percent of all voting
rights is obliged to notify the company and the respective stock exchanges. A group organized
pursuant to an agreement or otherwise must comply with the obligation to notify as a group.
The company is obliged to publish the information that it receives in respect to changes in its
voting rights. Failure to comply with the obligation to disdose shareholdings will lead to
administrative and criminal sanctions.
The takeover provisions apply to public takeover offers for holdings in Swiss corporations
whose equity securities are, in whole or in part, listed on an exchange in Switzerland. Public
takeover offers are administered by the Takeover Board. Its task is to ensure compliance with
the rules applicable to public takeover offers. It may demand from offerors and target companies
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all information and documents it may require. It may also issue recommendations to the persons
concerned and may publish such recommendations. 68
An offeror must publish the offer in a prospectus that must contain true and complete
information. All holders of equity securities of the same class must be treated equally. Prior
to publication the offer must be reviewed by an auditing firm recognized by the Federal Banking
Commission or by a securities dealer. The reviewer must verify that the offer is in conformity
with the Stock Exchange Statute. The board of directors of the target company must prepare
a report to the shareholders, setting out its positions in relation to the offer. From the moment
the offer is published until the result is announced, the board of directors must, in principle,
abstain from any defensive measures. Such defensive measures may, however, be adopted at
any time by the shareholders of the target company. Competing offers may be made and the
Takeover Board must ensure that the holders of securities of the target company are free to
choose which offer they accept.
Whoever directly, indirectly, or acting in concert with third parties, acquires equity securities
which, added to the equity securities already owned, exceed the threshold of 33 1Ih
percent of
the voting rights of the target company is obliged to make an offer to acquire all listed equity
securities of the target. The threshold may be raised by corporations intheir articles of incorporation to forty-nine percent (opting up). The Stock Exchange Statute also provides that target
companies may state in their articles of incorporation that the offeror shall not be obliged to
make a public offer after exceeding the respective thresholds (opting out).
If an offeror holds more than ninety-eight percent of the voting rights of the target, it may
cancel the outstanding equity securities in a court proceeding.
Together with the Stock Exchange Statute, a number of implementing ordinances came into
force, and, naturally, many issues remain subject to clarification. The interpretation of the new
rules will mainly be the task of the Takeover Board and the Federal Banking Commission.
B. NEw Swiss

ExCHANGE RuLEs REGARDING THE LIsrING OF AsSET-BACXED SECUrrms

Traditionally, debt securities denominated in Swiss francs needed to be governed by Swiss
law and provide for a forum in Switzerland in order to qualify for a Swiss listing. Since 1995,
the Swiss Exchange allows the listing of debt securities denominated in Swiss francs issued as
tranches under medium term note programs. Such tranches may be governed by a law other
than Swiss law, but subject to some limitations. As of 1998, most Swiss franc bond issues are
issued under EMTN programs and have replaced the former market standard of stand-alone
issues.
Since late 1997, the Swiss Exchange also allows the listing of asset-backed securities (ABS)
denominated in Swiss francs. By doing so the Swiss Exchange accommodated the demand of
the market participants. While the issuer and the ABS must fulfill the general requirements
for a listing on the Swiss Exchange, issuers need not comply with the rule of a minimum
existence of three years and the minimum capital requirements. If securities governed by the
same structure are already listed on an internationally-recognized exchange and such listing is
based on the same foreign law that governs the ABS to be listed in Switzerland, the ABS may
be governed by such foreign law. This also holds true if an identical structure with a different
special purpose vehicle is already listed. The lead manager must confirm that legal opinions

68. Further information on the Takeover Board, induding recommendations issued, can be found at < http://
www.takeover.ch >.
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have been obtained covering such matters that the lead manager considers important. This
includes in particular confirmation of the legal feasibility ofthe structure in a manner satisfactory
to it. It is a further requirement that ABS are rated by at least one leading rating agency whereby
no minimum rating is required. The usual disclosure requirements apply. The prospectus must,
in addition to the information generally required by the listing particulars, contain a summary
of the transaction and a transaction overview. The transaction summary must be a simple
introduction in a form that can be easily understood by potential investors. It should cover
the key elements of the transaction, including a definition of the risk involved. The transaction
overview should give a short description of the principal elements of the transaction, including
the parties, and explain the structure and describe investors' rights and risks, including collateral
risk, structural risk, and legal risk.69
C. FuaaTER DEva .OP

rrs

1. Eurobond Trading on the Swiss Excbange
Trading of Eurobonds denominated in USD on the Swiss Exchange is not subject to a formal
listing procedure, but to a simple admission to trading. The Swiss Exchange decides on the
admission to trading on the basis of its own regulation, which leaves it with a fair amount of
discretion. Admission to trading may be granted if the Eurobond is already listed on an exchange
recognized by the Swiss Exchange, fulfills some minimum requirements with respect to denomination and capitalization, and if transactions can be cleared through a clearing house recognized
by the Swiss Exchange. Certain features of Swiss stamp duty put trading of Eurobonds on the
Swiss Exchange at a disadvantage to other markets. In particular, transactions between a Swiss
securities dealer and a foreign client attract Swiss stamp duty. A proposal of the Federal Council
to ease the competitive disadvantages is before the legislature.
2. Mergerof DTB and SOFFEX into Eurex
In the fall of 1998, Deutsche Horse and the Swiss Exchange completed the merger of their
respective derivatives markets, Deutsche Termin Brse (DTB) and Swiss Options and Financial
Futures Exchange (SOFFEX), into a common market under the name Eurex. It was the first
time that two exchanges were integrated cross-border into one market with ajoint clearing house.
Legally, both exchanges remain independent. They have a common corporate governance, are
joint owners of the trading and clearing software, and have adopted joint exchange rules. They
remain, however, subject to supervision by the respective home country supervisory authorities.
3. First Remote Members Admitted to Swiss Excbange
In November 1998, the board of directors of the Swiss Exchange admitted the first members
domiciled outside of Switzerland (remote members) for trading beginning in March 1999. Since
under present legislation transactions of remote members on the Swiss Exchange would be
exempt from stamp duty, the Federal Council has proposed to parliament legislation ensuring
that transactions of remote members on the Swiss Exchange would, with respect to stamp
duty, be treated the same way as transactions of Swiss exchange members. It is expected that
such legislation will be enacted before remote members start trading.

69. The Swiss Exchange has issued a booklet on ABS which can be ordered from the Swiss Exchange's
website at Swiss Exchange SWX <http://www.swx.ch>.
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VII. Developments in the Russian Federation
A. MEASURES To

ENHANCE SHAREHOLDER RIGHTS AND ISSUER DISCLOSURE

The regulatory body overseeing the Russian securities market is the Federal Commission
for the Securities Market (Commission). In 1998, the Commission adopted a number of regulations that seek to enhance protection of shareholder rights, as well as to clarify and expand
the duties of corporate issuers to disclose important information. For example, new equity
issuances through a dosed subscription must now be approved by the General Assembly of
Shareholders.70 Procedures for conducting shareholder voting by absentee ballot have been
clarified." Building on the basic disclosure requirements set forth in the Law on the Securities
Market, 7" the Commission has strengthened rules for disclosure in connection with new issuances," quarterly reporting," and disclosure of significant events (induding major corporate
in management, and changes in asset values or profits/losses by more than
actions, changes
7
ten percent). 5
The Russian courts also played a role in the development of corporate and securities laws.
In April 1998, the Supreme Arbitration Court released an information letter summarizing
76
recent jurisprudence relating to the issuance and circulation of securities.
B.

TECHNICAL REGULATION OF THE SECURITIES INDUSTRY

The Commission adopted numerous new regulations that seek to improve and toughen the
regulatory structure for market participants. New regulations govern the licensing of brokerdealers and other licensed market participants, and clarify the grounds for revocation of a license
(including violation of minimum capital requirements, failure to submit required reports, or
7
at least two violations of securities legislation during any two-year period). Licensing standards
7
rules govern the
"
Special
for different categories of market participants have been darified.
licensing of shareholder registrars." Broker-dealers are now required to appoint an internal
controller to monitor compliance issues."
C.

THE RUSSIAN CRISIS AND MANDATORY "RESTRUCrURING"
OF STATE-IsSUED DEBT SECURITIES

On August 17, 1998, the Government of the Russian Federation and the Central Bank
of Russia announced "mandatory restructuring" of outstanding GKOs (ruble-denominated
zero-coupon treasury bills) and OFZs (ruble-denominated floating rate notes) maturing up to
December 31, 1999. Trading in the affected bonds was suspended pending completion of the
restructuring. At the same time, the government declared a ninety-day moratorium on certain
transactions involving debt repayments to nonresidents, including repayment of principal under
70. Commission Res. No. 9 (Apr. 20, 1998) (amending the prior standards for new issuances), para. 4.2;
Commission Res. No. 47 (Nov. 11, 1998) (restating these standards), para. 4.3.
71. Commission Res. No. 8 (Apr. 20, 1998).
72. Subr. Zakonod. RF, 1996, No. 39, Art. 30.
73. Commission Res. No. 9 (Apr. 20, 1998).
74. Commission Res. No. 31 (Aug. 11, 1998).
75. Commission Res. No. 32 (Aug. 12, 1998).
76. Information Letter No. 33, Presidium of the Supreme Arbitration Court (Apr. 21, 1998).
77. Commission Res. No. 52 (Nov. 23, 1998).
78. Commission Res. No. 50 (Nov. 23, 1998).
79. Commission Res. No. 53 (Nov. 24, 1998).
80. Commission Res. No. 23 (June 15, 1998).
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long-term loans and fixed-term foreign exchange contracts (as typically used by GKO/OFZ
investors to hedge against ruble devaluation risk)."1 This effective default on Russian state debts
worth billions of dollars, together with other factors, precipitated a major financial and political
crisis which continued through the rest of 1998. Through the ensuing months, the government
floated numerous restructuring proposals, culminating in an offer to swap the old (defaulted)
securities for new state bonds, plus a portion in cash.8 By year end, it was not dear whether
major foreign creditors would accept this offer.
The government's actions in the crisis raised numerous legal issues. The unilateral default
on state bonds appeared to violate the Civil Code and other legislation. 3 The moratorium
also appeared to constitute state interference with existing private contracts, violating Russian
and international law.'
D. DEVATiVs

The August 1998 moratorium on payments under fixed-term foreign exchange contracts
was mentioned above. In addition, 1998 saw a number ofRussian court decisions challengingthe
legal enforceability of such contracts. Opponents of the contracts daimed that they constituted
gambling, and were hence unenforceable under Article 1062 of the Civil Code. By year end,
the issue had not been dearly resolved by the courts or other authorities.
VIII. Developments in Africa
A.

SuB-SAimAAN AFiucA

1. New Securities Excbanges
Three new sub-Saharan African securities exchanges began trading during 1998. These were
the Kampala Stock Exchange, the Dar-es-Salaam Stock Exchange, and the Bourse Regionale
des Valeurs Mobilieres (BRVM).
a. Kampala Stock Exchange
Trading began on the Kampala Stock Exchange during January 1998 with the floatation
of a bond by the East African Development Bank. The Kampala Stock Exchange, however,
has gotten off to a slow start since, at year-end, this still was the only security trading on the
exchange (other than government treasury bills). A floatation by the Eastern and Southern
African Trade Development Bank is expected early in 1999.
b. Dar-es-Salaam Stock Exchange
The Dar-es-Salaam Stock Exchange opened during April 1998. By year-end, two companies
had listed equity securities on this exchange-Tanzania Oxygen Ltd., a medical and industrial

81. Central Bank Regulation No. 320-u (Aug. 19, 1998).

82. Russian Government Instruction No. 1787-r (Dec. 12, 1998).
83. Under Article 817.4 of the Civil Code, "changing the terms of a [state] loan released into circulation
is not allowed." GRAzmsAcn KoDEs RF [GK RF] art. 817.4. (Russ.). Seealso the Budget Code of the Russian
Federation, Art. 98.2 (July 31, 1998).
84. Articles 4 and 422 of the Russian Civil Code provide that acts of civil legislation may not have retroactive

effect, unless specified by a federal law. GK RF arts. 4, 422 (Russ.). Numerous other legal sources apply, but
are beyond the scope of this article.
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gas company, and Tanzania Breweries Ltd. Both companies were partially privatized by the
Tanzanian government.
c. Bourse Regionale des Valeurs Mobilieres
Trading began on the BRVM during September 1998. As the name implies, the BRVM
is a regional stock exchange, covering the eight UEMOA countries of Benin, Burkina Faso,
Cote d'Ivoire, Guinea-Bissau, Mali, Niger, Senegal, and Togo. Of the three new exchanges,
the BRVM is the most significant, both because it is by far the largest of the three exchanges
and because it issub-Saharan Africa's first regional securities exchange. Prior to the establishment
of the BRVM, shares in listed Ivorian companies traded on the Abidjan Stock Exchange, which
was founded in 1976. Upon the commencement of trading on the BRVM, trading on the
Abidjan Stock Exchange ceased. Securities of listed Ivorian companies now trade only on the
BRVM. The establishment of the BRVM isa significant step in the development of Francophone
West Africa's capital markets since, prior to the establishment of the BRVM, other than Cote
d'Ivoire, the Francophone West African countries did not have local stock exchanges. Although
at present all but one of the thirty-five companies that trade on the BRVM are Ivorian (the
remaining company is from Senegal), companies in other countries that are part of the West
African Economic and Monetary Union (UEMOA) for the first time have the ability to create
a domestic public trading market in their securities. In particular, the BRVM is expected to
play an important role in the privatization of state-owned companies in the UEMOA member
states, where many state-owned companies currently are slated for privatization.
B.

OTHER REGIONAL INrrIATIVEn

The establishment of the BRVM was not the only significant regional development during
1998. Significant regional capital markets developments also took place in East Africa and
southern Africa.
1. Regional Integration in East Africa
During the year, representatives of the Nairobi Stock Exchange, the Dar-es-Salaam Stock
Exchange, and the Kampala Stock Exchange pledged to establish an East African securities
exchange. By creating a bigger market, it is hoped that capital raising will be facilitated and
trading volume will increase. In an early step toward establishing a regional securities exchange
in East Africa, during 1998, the Nairobi Stock Exchange, Dar-es-Salaam Stock Exchange, and
Kampala Stock Exchange adopted a common trading system. The three exchanges also agreed
to adopt similar brokerage commission rates. A regional East African securities exchange may
be established as early as 2000. However, many observers feel that the new bourse will not
be established within this time frame since the three countries first need to harmonize many
of their investment laws. For example, Tanzania presently does not permit foreign investment
on the Dar-es-Salaam Stock Exchange, while both Uganda and Kenya permit varying degrees
of foreign investment in listed securities.
2. Regional Integration in Soutbern Afiica
Regional integration also moved forward in southern Africa during 1998, albeit at a somewhat
slower pace. During September 1998, the Namibian Stock Exchange signed a cooperation
agreement with the Johannesburg Stock Exchange. Under this cooperation agreement, the
Namibian Stock Exchange will gain access to the Johannesburg Stock Exchange's electronic
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trading, clearance, and settlement systems, as well as to trading, marketing and research expertise,
and information. The cooperation agreement was signed within the framework of the Southern
African Development Community's program to harmonize the securities exchanges of the
SADC member states. The Johannesburg Stock Exchange has invited all of the other SADC
securities exchanges to sign on to the cooperation agreement, although none of them has as
yet done so. This is in part due to the view of some of the exchanges in the other SADC
member states that the Johannesburg Stock Exchange's systems are at present not appropriate
for them since they have significantly fewer listed companies and significantly lower trading
volumes than the Johannesburg Stock Exchange.
C. SFLEcTm IEGAL DEvELopMENTs IN SouTH AmucA

1. Clarificationof What Constitutes a PrivatePlacement
Pursuant to section 144 of the Companies Act, 19 7 3, the offering document used in connection with a public offering in South Africa is required to satisfy certain disclosure requirements
regarding the issuer and the securities offered. However, until its recent amendment, section
144 was not dear as to what constituted a public offering. This lack of clarity resulted in a
number of offerings in which investors were defrauded being improperly characterized as private
placings by their promoters. By so characterizing these offerings, the promoters were able to
provide less disclosure to offerees than if the offerings were characterized as public offerings.
These unscrupulous practices led to the amendment of section 144 during September 1998.
Under section 144, as amended, all offers are treated as public unless expressly excluded by
section 144. Some of the categories of offers that do not constitute public offerings include:
(i) offers to banks and insurance companies; (ii)offers where the minimum subscription amount
is R100,000 per offeree; (iii) offers that are not part of an ongoing financing, that are consummated within six months after the first offer was made, that are accepted by a maximum of
fifty people and that do not involve general advertising or selling expenses; (iv) offers to existing
shareholders; (v) rights offerings; and (vi) offers made to directors or officers of the issuer.
2. Dematerializationof Securities
During September 1998, a new section 91A also was introduced into the Companies Act,
1973, that permits share certificates to be dematerialized (i.e., held in book-entry form).
Section 9 1A is significant because it enables the Johannesburg Stock Exchange to dear
and settle share trades electronically. This has become an increasingly important goal for the
Johannesburg Stock Exchange given the significant increase in its trading volume over the last
few years. Prior to the enactment of section 9 IA, share transfer and settlement were required
to be paper-based, notwithstanding that the JSE already had in place a sophisticated automated
electronic trading system. In addition to reducing transaction processing costs, dematerialization
is expected to cut down on transaction fraud resulting from trading in stolen share certificates.
Dematerialization of securities listed on the Johannesburg Stock Exchange is expected to begin
during the first half of 1999. The dematerialization process will not be completed until 2000,
since only fifty listed issuers will have their securities dematerialized each month.
Another change made by section 91A is that, in the context of securities ownership, it
overturns the South African common law principle that ownership of stolen goods continues
to reside with the victim of the theft. Instead, under paragraph 4(c) of section 91A, ownership
would reside with the transferee, unless the transferee was a party to or had notice of the fraud
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or illegality. Section 9 1A does not, however, eliminate or reduce the original security holder's
recourse against other persons involved in the transfer.
3. New Insider Trading Legislation
During September 1998, the Insider Trading Act, 1998, also took effect. This act is broader
than section 44OF of the Companies Act, 1973, which it replaces, and is intended to address
shortcomings in section 440F. The Insider Trading Act expands upon section 440F by extending
the prohibition on insider trading to tipping. In contrast, section 440F only prohibited actual
trading. To provide guidance to market participants, the Insider Trading Act indudes a nonexclusive list of defenses to allegations of tipping.
In addition to expanding the actions which constitute insider trading, the Insider Trading
Act also expands the class of securities to which the insider trading prohibitions apply. Under
the act, these prohibitions apply to all "financial instruments" (as defined in the Financial
Markets Control Act, 1989) and to all "securities" (as defined in the Stock Exchanges Control
Act, 1985), irrespective of who issues the financial instrument or security. In contrast, section
440F only applied to "shares" within the meaning of section 44 of the Companies Act.
Furthermore, the Insider Trading Act covers trading of financial instruments and securities
listed on any regulated market, whether it is regulated in South Africa or abroad.
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